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Per  Dr. B. R. R. Kumar, Accountant Member:  
 
 

 The present appeal has been filed by the assessee against 

the order of the Ld. CIT(A)-17, New Delhi dated 24.02.2016. 

 
2. The assessee has raised the following grounds: 

“1. That Learned ACIT has erred in law and on facts while 
treating Rs.1,54,29,231/- being the “loss of gold desk account” 
as speculative loss and l ikewise CIT(A) is not justi f ied while 
confirming the same. 
 
2. That the learned CIT(A) has not appreciated the facts of the 
case, explanation offered & proceeded to hold the loss of 
Rs.1,54,29,231/- as speculative loss.” 
 

3. Briefly stated facts of the case are that the assessee was 

engaged in the business of trading and manufacturing of gold 

and diamond jewellery. For the year under consideration, the 

assessee fi led return of income on 19.07.2012 declaring total 

income of Rs.132,82,202/-. The case was selected for scrutiny 
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and notice under section 143(2) of the Income-tax Act, 1961 

was issued and complied with. During the scrutiny proceeding, 

the Assessing Officer observed loss on gold desk deal, 

amounting to Rs.15,42,923/-. The assessee explained that the 

loss is in respect of transactions hedged against underlying 

stock of gold and transactions to reduce cost of finance and 

thus all  the transaction are part of business and not speculative 

transactions. According to the assessee, these transactions 

cannot be deemed to be speculative transactions as they fall  

under clause (a) and (b) of section 43(5) of the Act. In view of 

the Assessing Officer, the assessee didn’t furnish any evidence 

in support of claim of transaction covered under proviso (a) to 

Section 43(5) of the Act. He further observed that these 

transactions are derivative transactions and in absence of 

trading on the recognized Stock Exchange, the assessee cannot 

be allowed the benefit of subsection (d) of section 43(5) of the 

Act. The Ld. Assessing Officer also noted that in preceding 

assessment year similar loss of Rs.103,93,854/- on gold desk 

deal was treated by the assessee as speculative and added to 

the income. In view of the observations, the Ld. Assessing 

Officer disallowed the loss claimed on gold desk deal of 

Rs.154,29,231/-. The Assessing Officer also made disallowance 

of Rs.1,72,524/-out of the interest paid by the assessee 

towards borrowed funds in view of interest free advances to 

partners of the firm. The assessment under section 143(3) of 

the Act was completed on 05.03.2015. Against the 

additions/disallowance made, the assessee fi led appeal before 

the Ld. CIT(A). The Ld. CIT(A) upheld the finding of the Ld. 

Assessing Officer as regard to the loss from Gold desk deal 

holding the same as loss on speculative transactions. The 
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Ld.CIT(A) also treated gain on forward contracts of foreign 

currency amounting to Rs.62,94,000/- as speculative gain as 

against business profit declared by the assessee. The Ld. CIT(A) 

allowed set off of speculative loss of Rs.154,29,231/- against 

the speculative gain of Rs.62,94,000/- and thus upheld the 

disallowance of net speculative loss of Rs.91,35,231/-. He also 

deleted the addition of Rs.1,72,524/-in respect of the interest 

disallowance. Aggrieved with the finding of the Ld. CIT(A), the 

Revenue is in appeal raising the respective grounds of appeal as 

mentioned above. 

 
4. The similar issue has been adjudicated by the Co-ordinate 

Bench of the ITAT vide order dated 27.04.2018 for the assessment 

year 2010-11 which after due consideration of all the facts on record 

held as under: 
“4.9 We have heard the rival submission and perused the relevant 
material on record. The facts in respect of the transaction brought 
on record by the Ld. CIT(A) have not been disputed by the Ld. 
counsel of the assessee. The assessee is contesting that forward 
contract transaction of Gold are hedging transactions, whereas 
according to the Assessing Officer, no supporting documents have 
been fi led. The hedging transactions can be il lustrated as under: 
 

“For example, imagine an exporter has got an export order of 
jewellery, say 1000 grams on 01/04/2008, which has to be 
supplied within 3 months, say by 30/6/2008. The price of pure 
gold per 10 gms as on 01/04/2008 is say Rs. 30,000/-. The 
exporter purchases the gold and start manufacturing of the 
jewellery. The exporter apprehends that the prices of gold may 
go up or may go down as on the date of jewellery finally  
exported to the buyer i.e. 30/06/2008. In case, the price of gold 
goes up, the exporter get more value of the jewellery due to rise 
in the price of the gold, however, if the price, goes down the 
exporter wil l get less value of the jewellery as compared to the 
value on the date of purchase. In order to eliminate the risk of  
loss on sale of jewellery, if any due to fall in price of gold on 
the date of booking of sales as compared to prices on the date 
of purchase, the exporter enters into a forward contract with 
bank or any authorized person on 01/04/2008 for sale of gold on 
the future date (which may be around the date of supply of 
jewellery to the buyer, say 30/06/2008 ), on the same price on 
which, the exporter has purchased the gold i.e. Rs 30,000/- per 
10 gms. Now, in case the price of the gold on the date of supply 
of jewellery goes up, say Rs. 40,000/- per 10 gms, then there 
will be a loss of Rs. 10,000 per gram to the exporter, at the 
t ime of sett lement of this forward contract transaction, however 
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there will be a gain of Rs. 10,000 per gram in export order 
supplied. Thus, when both the forward contract transaction and 
actual supply of the jewellery, are seen in combined manner, 
there is no loss to the exporter, but when forward contract 
transaction is seen isolated & accounted separately, there will  
be a loss of Rs. 10,000 per 10 gms. Similarly, in case the price 
of the gold goes down say to Rs.20,000/- per 10 gms, in that 
case at the t ime of sett lement of the forward contract on 
30/06/2008, the exporter wil l gain Rs.10,000 per 10 gms, 
whereas in the export order supplied, value of the jewellery will  
be reduced by Rs.10,000 per 10 gms and which will be a loss on 
the export order. But, when we see, both the forward contract 
transaction and export order in combined manner, there will be 
no loss to the exporter. In this manner, the exporter has hedged 
its losses from fluctuation of the gold prices in the market”. 

 
4.9.1 In the above example, the forward contract transactions 
have been sett led otherwise than by actual delivery of gold and 
therefore these transactions will fall in the nature of speculative 
transactions subject to the exceptions provided in proviso (a) to  
(e) to the section 43(5) of the Act. 
 
4.9.2 In the facts of the instant case, the issue in dispute is 
whether the transactions of forward (future) contract of sale of 
gold to the Bank or the MMTC are speculative transaction or not. 
For ready reference, the relevant section 43(5) of the Act, 
defining the speculative transaction is reproduced as under: 
 

“Definit ions of certain terms relevant to income from profits and 
gains of business or profession. 
 
43. In sections 28 to 41 and in this section, unless the context 
otherwise requires— 
(1) ……………… 
(2) ……………… 
(3) ………………………. 
(4) ………….. 
(5) "speculative transaction" means a transaction in which a 
contract for the purchase or sale of any commodity, including 
stocks and shares, is periodically or ult imately sett led otherwise 
than by the actual delivery or transfer o f the commodity or 
scrips: 
 
Provided that for the purposes of this c lause— 
(a) a contract in respect of raw materials or merchandise 
entered into by a person in the course of his manufacturing or 
merchanting business to guard against loss through future price 
fluctuations in respect of his contracts for actual delivery of  
goods manufactured by him or merchandise sold by him; or  
 
(b) a contract in respect of stocks and shares entered into by a 
dealer or investor therein to guard against loss in  his holdings  
of stocks and shares through price fluctuations; or 
 
(c) a contract entered into by a member of a forward market or 
a stock exchange in the course of any transaction in the nature 
of jobbing or arbitrage to guard against loss which may arise in  
the ordinary course of his business as such member; [or] 
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(d) an elig ible transaction in respect of trading in derivatives 
referred to in clause (ac) of section 2 of the Securit ies Contracts 
(Regulation) Act, 1956 (42 of 1956) carried out in a recognised 
stock exchange; [or] 
 
(e) an elig ible transaction in respect of trading in commodity 
derivatives carried out in a recognised association, which is 
chargeable to commodit ies transaction tax under Chapter VII of  
the Finance Act, 2013 (17 of 2013), shall not be deemed to be a 
speculative transaction.” 

 
4.9.3 Thus, according to the section any transactions of contract 
for purchase and sale of commodit ies (here in this case Gold), 
which is sett led periodically, otherwise than by way of actual 
delivery or transfer of that commodity, the transaction would fall  
under speculative transaction. However, there are exceptional 
s ituations from sub-clause (a) to (e), where these transactions 
would not be speculative transaction. 
 
4.9.4 In the instant case, there is no dispute that the contracts of 
sale of gold to MMTC are sett led periodically without actual  
delivery and on the date of sett lement of the contract, only 
difference in market price and the contract price is paid or 
received by the assessee. Thus under the main definit ion of the 
subsection, the transactions are speculative transaction, but the 
assessee has claimed that its case is covered by proviso (a) and 
(b) of the said subsection.  
 
4.9.5 The proviso (a) speaks about contract in respect of raw 
material to guard against any loss in price fluctuation against 
contract of sale of manufactured goods. 
 
4.9.6 The Ld. CIT(A) has noted that proviso (a) to section 43(5) is  
not attracted in the case of the assessee as there is no element of 
loss embedded in respect of the contract for actual delivery of  
jewellery manufactured and exported by the assessee, which 
required to be guarded by entering into a contract in respect of 
the raw material.  According to the Ld. CIT(A), the assessee has 
entered into forward contract with bank to guard the loss through 
future price fluctuation in respect of the purchase of pure gold. 
 
4.9.7 In our opinion, object of entering into forward contract 
transaction has to be seen from the contract agreements and 
underlying assets. In the case of the assessee for c laiming benefit  
of c lause (a) of Section 43(5) of the Act, its forward contract 
transactions should have been corroborated one by one, with the 
purchases of gold and supply of jewellery manufactured. Before 
the Assessing Officer, the assessee failed to correlate these 
forward contract transactions of gold and corresponding purchases 
and export of jewellery. Even such details have not been fi led 
either before the Ld. CIT(A) or before us. Thus, on this ground, 
the assessee cannot be allowed the benefit of proviso (a) to 
section 43(5) of the Act in absence of any documentary evidences 
to support its contention of fulfi l l ing condit ions of proviso (a) to  
section 43(5) of the Act. 
 
4.9.8 Further, the Ld. CIT(A) has dist inguished the facts of the 
case with the facts of the case of London Star Diamond company. 
In the said case forward contracts were entered into with banks 
for hedging foreign exchange loss on outstanding receivables in 
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foreign currency. In the said case there was one to one 
correlation between the forward contracts and the export invoices 
but in the instant case the assessee has failed to correlate 
underlying asset with the forward contracts entered into by the 
assessee. We agree with the finding of the Ld. CIT(A) that the 
facts of the case of London Star Diamond company are 
dist inguishable from the facts of the assessee and accordingly 
ratio of the said decis ion is not applicable over the facts of the  
instant case. 
 
4.9.9 The Ld. CIT(A) has also relied on the rule of consistency as 
laid down by the Hon’ble Supreme Court in the case of Radhasami 
Stasang 193 ITR 321 in v iew of the loss treated by the assessee 
as speculative loss in the preceding assessment year. 
 
4.9.10 In view of the above discussion, we uphold the decis ion of  
the Ld. CIT(A) on the issue in dispute. The grounds of the appeal 
of the assessee are accordingly dismissed. 
 
5. The ground Nos. 1 to 4 of the appeal of the revenue relates to 
holding the transaction of foreign currency forward contracts 
amounting to Rs.99,22,176/-as speculative by the Ld. CIT(A). 
 
5.1 Before us the Ld. DR submitted that this amount was declared 
by the assessee itself as business profit in the return of income 
fi led and therefore the Assessing Officer did not look into whether 
the transactions could be in the nature of speculative or not. 
According to him, the Ld. CIT(A) on the basis of his finding in 
respect of forward contract transaction of Gold, treated the gain 
from foreign currency forward contract transaction as speculation 
gain without looking into the documentary evidences of such 
transactions, which were already admitted by the assessee as 
business transaction. According to him, whether these 
transactions could be considered as speculative transaction, need 
to be examined in the light of supporting contract agreements and 
documentary evidences. 
 
5.2 The Ld. AR, on the other hand, relied on the order of the Ld. 
CIT(A). 
 
5.3 We have heard the rival submission and perused the relevant 
material on record. We note that the gain of Rs.99,22,176/-from 
foreign currency forward contracts was offered to tax by the 
assessee as business gain and, therefore, the Assessing Officer 
did not feel to go into examining, whether it was speculative in 
nature. We also find that the Ld. CIT(A) has held the transactions 
as speculative in nature with fol lowing finding: 
 

“5.3 I have carefully considered the submission of the appellant 
and perused the record. I am of the considered view that the 
Assessing Officer has erred in holding the gains arisen from 
Forward contracts in respect of 'Foreign Currency1 as business 
income though he has placed reliance on the decis ion in the case 
of K Mohan & Company (Export) (P) Ltd. (2010) 130 TTJ 719.  
However, the nature of Forward contracts in respect of 'Foreign 
Currency' as mentioned above is speculation. Thus, both types 
of transactions; Forward contracts in respect of 'pure gold' and 
Forward contracts in respect of 'Foreign Currency' being similar 
has to be treated on the same footings. Thus, it is hereby held 
that the profit of Rs.99,22,176/- derived on account of Forward 
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contracts in respect of 'Foreign Currency' as mentioned above is 
speculative profit/gains and not the business income as held by 
the AO. Accordingly, it is held that the profit of Rs.99,22,176/- 
derived on account of Forward contracts in respect of 'Foreign 
Currency' being speculative profit has to be set off of against 
the loss of Rs.1,03,93,854/- debited in gold desk account. 
Consequentially, the addit ion of Rs.1,03,93,854/- is restricted to 
Rs.4,71,678/-. The AO shall g ive consequential re lief.”  
 
5.4 On perusal of the above finding, we note that the Ld. CIT(A) 
has decided the issue in view of the facts noted in the case of 
forward contract transactions of the gold and no documentary 
evidence in support have been referred in his findings on the 
issue in dispute. 
 
5.5 In view of the aforesaid facts, we feel it appropriate to 
restore this issue to the fi le of the Assessing Officer for deciding 
afresh after providing adequate opportunity of being heard to 
the assessee, with l iberty to the assessee to fi le necessary 
documentary evidence in support its c laim. Thus, the ground 
Nos. 1 to 4 of the appeal of the Revenue are accordingly allowed 
for statist ical purposes.” 

 
5. Subsequently, aggrieved with the order of the ITAT, the 

assessee preferred appeal for the assessment year 2010-11 

before the Hon’ble High Court of Delhi at New Delhi vide W.P. 

(C) 4469/2019 CM APPL 19848/19 wherein the Hon’ble Court 

held as under: 
“The limited relief that the assessee seeks is that even while 
directing the remand for reconsideration at the behest of the 
Revenue in its appeal, ITAT failed to appreciate the assessee’s 
contention with respect to the contracts which it c laimed were not 
forward contracts by virtue of proviso clauses (a) & (b) to Section 
43 (5) of  the Act. The contention was declined on the ground that 
no correlation between the forward contract transactions of gold 
and corresponding purchases and export of jewellery was 
established to satisfy the requirements of law. This Court is of the  
opinion that the assessee’s contention has some merit - the earlier  
portion of the main impugned order specifically noticed the 
compilation of documents produced during the proceedings, which 
contained specific contracts and the transactions which the 
Revenue alleged were speculative. 
 
In these circumstances, given that the Revenue’s appeal has been 
remitted, the ITAT’s approach in our opinion was not correct. 
Accordingly, the assessee’s question with respect to the 
verification of the transactions and the correlation with specific 
contracts shall be examined having regard to the assessee’s 
contentions as well.  ITA 430/2019 and W.P. (C) 4468/2019 are 
partly allowed in the above terms. The ITAT’s impugned order is 
hereby set aside.” 
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6. During the hearing for the assessment year 2012-13 ,both 

the representatives have argued that the matter be remanded 

back to the file of the AO to examine the issue afresh in the 

light of judgment of the Hon’ble High Court for the assessment 

year 2010-11. Hence, we hereby direct the AO to verify the 

transactions and correlate the same with the specific contracts. 

The AO is also directed to consider the order off the Hon’ble 

High Court of Delhi at New Delhi vide W.P.(C) 4469/2019 CM 

APPL. 19848/19 and to consider the forward contracts with 

relation to the provision to Clause (a) and (b) to Section 43(5) 

of the Income Tax Act, 1961 in accordance with the provisions 

of the Income Tax Act. 

 
7. In the result, the appeal of the assessee is allowed. 

  (Order pronounced in the open Court on 11.07.2019) 
 

 Sd/- Sd/- 

(Bhavnesh Saini)                           (Dr. B. R. R. Kumar) 
 Judicial Member                            Accountant Member 
 

Dated:  11/07/2019 
*Subodh* 
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3. CIT 
4. CIT(Appeals) 
5. DR: ITAT 
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